N\, 22

ontracts
ULLETIN

a SMACNA publication

June 1, 2020

Before You Cash That Check...
No.5 - Part 3

In the construction business, it seems a relief to get any payment, even a partial payment. For subcontractors, the
risk of nonpayment seems even greater than the risk for general contractors. Subcontractors are often concerned
about whether the general contractor will get paid and whether the general contractor will, in turn, pay the subcon-
tractor. But do not be too quick to cash that check when it finally arrives or you may find yourself without a remedy
to recover all amounts to which you are entitled.

Imagine that you have been hired by a general contractor to install an HVAC system. In response to the invoice,
the general contractor refuses to pay you for the full amount of the contract, claiming your work was deficient. The
general contractor provides you with a check for a portion of the invoiced amount that says “paid in full,” “final pay-
ment,” or contains similar language. Happy to receive any payment, you ignore or miss the notation and cash the
check. You assume you can cash the check and sue the general contractor for the balance due. Unfortunately, in
such circumstances, you may have unwittingly extinguished any right you once had to pursue a claim against the
general contractor for the remainder of the money. This situation is legally referred to as “an accord and satisfac-
tion” and is the law in virtually every jurisdiction in the United States.

(It is important to keep in mind that this Contracts Bulletin is only a general overview of the law in this
area. Because laws in individual states may vary and the facts and circumstances of each case will
determine whether an accord and satisfaction exists, it is recommended that you seek competent
legal advice before making the decision about how to proceed when you are faced with the situation
outlined in this article.)

What is an “Accord and Satisfaction?”

An accord and satisfaction is essentially a settlement of a disputed claim. By including language, such as “paid in
full” or “final payment” on a check or in an accompanying letter, the general contractor is making an offer to settle
a dispute for a specific amount of money. By cashing the check, the subcontractor is accepting the offer. The
accord and satisfaction creates a new agreement between the parties and makes the original agreement unen-
forceable.

The doctrine of accord and satisfaction has been formalized by a statute that is known as the Uniform Commercial
Code (UCC). (The Uniform Commercial Code is a standard set of laws that were drafted by a national committee
to govern commercial transactions and have been adopted in most states.) Generally, to demonstrate there is an
accord and satisfaction under the UCC, the general contractor must prove the following:

1. There is a “bona fide” dispute between the general contractor and the subcontractor. This means there
must be a genuine dispute between the parties regarding how much money is still owed. As a general
rule, if the parties do not dispute how much money remains due under the contract, there can be no ac-
cord and satisfaction.



2. The general contractor tenders a check as a good faith offer to pay the claim in full. In other words, the
general contractor’s offer must be made in good faith and must be made with the intent of fully satisfying
the dispute between the parties. (Again, the “dispute” could relate to the quality of your work.)

3. The check or accompanying written communication indicates the dispute is “paid in full” or other equiva-
lent language. The UCC requires that such a statement be “conspicuous” although the statutes often do
not contain specific requirements regarding lettering size or color.

4. The subcontractor cashes the check.

A general contractor can successfully prevent a subcontractor from receiving any additional money if the general
contractor can prove each of the four factors listed above.

Once again, it is important to remember that laws may vary from jurisdiction to jurisdiction and it is recommended
that you seek legal counsel. So, if you see “paid in full” on the back of a check for less than the full amount — call
your lawyer. You might be able to cash the check without waiving your claim.

What Is a Subcontractor to Do?

So, what is a subcontractor to do? A subcontractor is faced with a dilemma when it receives a check for partial
payment purporting to be final payment on the project. The subcontractor can either accept the partial payment,
thereby, waiving its right to the remainder but being assured of receiving some money, or the subcontractor can
refuse the check in the hope of eventually recovering the full amount. The subcontractor’s dilemma is increased
by the fact that, if the subcontractor does not accept the amount tendered, it will likely be forced to sue the gener-
al contractor to recover the full amount due and will likely incur significant costs to do so.

Real World Application

Courts have consistently found that subcontractors, who cash such a check or hold the check for an unreasonably
long period of time, have accepted the check in settlement of the dispute and have entered into an accord and
satisfaction with the general contractor. Additionally, a subcontractor cannot avoid relinquishment of its claims by
altering or crossing out the language on the check or by voicing an objection to the language prior to cashing the
check.

Triangle Construction Case

In 2017, the Mississippi Court of Appeals confirmed this general rule. Triangle Construction won a bid to con-
struct a water system for two local counties. Triangle Construction Co. v. Fouche and Associates, Inc, 218 So.3d
1180 (Miss. Ct. App. 2017). Following the project, Triangle Construction disputed the amount due based on
project delays allegedly caused by Fouche. Triangle Construction eventually received a check from the owner for
$129,090.07 marked “final payment.” Following receipt of the check, Triangle Construction’s attorney sent a letter
to Fouche stating that the payment of $129,090.07 was insufficient payment “for all the work that Triangle per-
formed on this job,” and that “Triangle does not waive, in any way, its contractual claims to additional funds under
the terms of the bid contract.” Triangle subsequently cashed the check and filed a lawsuit against Fouche.

Triangle Construction argued that cashing the check marked “final payment” was not an accord and satisfaction
because Triangle Construction communicated that acceptance of the check did not waive its claim for further pay-
ment. The court disagreed. Triangle Construction’s decision to cash the check constituted an accord and satisfac-
tion barring their claim for further payment regardless of its communications to the contrary.

OMNI Case

In 2000, OMNI Alarm Systems attempted to modify a check tendered by MCI Electric Company. Omni Alarm
Systems, Inc. v. MCI Electric Company, Inc., 2002 WL 31431429 (Va. Cir. Ct. 2002). MCI and OMNI were parties
to an agreement pursuant to which OMNI agreed to install camera and security devices. The agreement between
OMNI and MCI omitted many material provisions, which ultimately led to a dispute between them regarding
amounts due under the agreement. OMNI provided MCI with an invoice for approximately $40,000. In response,
MCI sent OMNI a check for approximately $17,500. The check contained the notation, “in full,” on the face of the



check. OMNI crossed out the notation and beside it wrote “amount in dispute” before cashing the check. OMNI
then sued MCI for the remaining invoiced amounts due. MCI argued that because OMNI cashed its check, there
was an accord and satisfaction and OMNI could not recover any additional money. The court agreed with MCI and
ruled that by cashing the check, OMNI was precluded from pursuing its claims any further. The court noted:

The result is the same if the seller adds a notation to the check indicating that the check is accepted under pro-
test or in only partial satisfaction of the claim. . . the seller can’t accept the check and refuse to be bound by the
condition.

The court found that OMNI knew MCI was offering the amount as a final settlement of the claim and could not
avoid such a result simply by altering the language on the check.

Precision Drywall Case

Precision Drywall took a similar approach to Triangle Construction in an attempt to preserve its right to recover
full payment. Precision Drywall & Painting, Inc. v. Woodrow Wilson Construction Co., Inc., 843 So.2d 1286 (La.
Ct. App. 2003). Pursuant to its contract with Woodrow Wilson, Precision provided drywall and painting for Wood-
row’s construction project. Woodrow claimed that it experienced numerous problems with Precision’s work and
assessed backcharges against Precision. Woodrow provided Precision with an itemized list of backcharges and
a final payment. The back of the check was inscribed with the following: “Acceptance of this check represents full
and final payment for all materials and labor provided for the Dupre Library project, in Lafayette, Louisiana.” Pre-
cision’s attorney sent Woodrow a letter indicating Precision was rejecting the final payment and offering to settle
with Woodrow. Woodrow did not accept the settlement offer and Precision, thereafter, cashed the check and filed
a lawsuit against Woodrow for the remainder of the money.

Precision claimed that it did not consent to the new contract, i.e., the accord and satisfaction, which is evidenced

by the fact that Precision sent a letter to Woodrow rejecting the check as final payment. However, all that is need-
ed to show consent is knowledge that the check is tendered as final payment and acceptance of the check. Here,
although Precision sent a letter indicating that it rejected the check, it ultimately accepted the check by cashing it.
The court found that Precision could not both object to the check as final payment and cash the money. Precision
was barred from pursuing the remaining amounts due under the contract.

Options

So you may be wondering what your options are when you receive a check for partial payment. Unfortunately, in
this situation, you are not left with many choices. You can accept the check and forego any opportunity to collect
any remaining amounts due under the contract. (Some jurisdictions allow you to return the money within 90 days
if you change your mind after you cash the check.) If you want to preserve your right to collect all the money you
are due, you can return the check to the general contractor and negotiate a different settlement or bring a lawsuit
for the full contract price. No matter what decision you ultimately arrive at, don’t take too long getting there. In
some jurisdictions, you will be deemed to have accepted the offer if you hold the check for an unreasonably long
period of time.

Bottom Line

The Contracts Bulletins’ mantra — carefully read contracts applies equally in this situation. If you receive partial
payment on a project, carefully look at the check and the accompanying communication to determine whether it is
offered as final payment on the project. If so, you must take appropriate steps (including contacting your lawyer)
to preserve your rights and avoid unwittingly foregoing your claim.
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