EXECUTIVE SUMMARY MEMORANDUM

TO: Legislative and Political Affairs Committee

FROM: Jared Karbowsky, Director of Government and Political Affairs
DATE: March 3, 2026

RE: Prompt Pay and Reverse Auction — Executive Summary

l. Prompt Pay

Governing Law. The Prompt Payment Act (31 U.S.C. Chapter 39) requires federal agencies to pay construction
contractors within 30 days of a proper invoice or acceptance of work, whichever is later. Interest penalties accrue
automatically from Day 31 at the Treasury-published rate — no claim is required. The mandatory clause is FAR
52.232-27 (current version: January 2017).

Current Interest Rate. The rate for January 1 — June 30, 2026 is 4 1/8% per annum (91 FR 5035). The rate was
4 5/8% for all of 2025 (90 FR 10678; 90 FR 36094) and 4 7/8% for most of 2023—-2024.

Accelerated Payments to Small Business Subcontractors. A FAR final rule effective March 16, 2023 (86 FR
53923; NDAA FY2020 §873, Pub. L. 116-92) requires agencies to pay small business prime contractors within 15
days of a proper invoice. Prime contractors must flow that accelerated payment down to small business
subcontractors within 15 days, without charging fees. The mandatory flow-down clause is FAR 52.232-40.

Il. Reverse Auctions

2020 Act. The Construction Consensus Procurement Improvement Act of 2020 (Pub. L. 116-260, §402, Title IV,
Division U) established the first statutory restriction on reverse auctions in federal construction contracting and
mandated FAR rulemaking to define the prohibited service categories. Sponsors: Rep. Comer (R-KY) / Rep.
Khanna (D-CA).

2021 Act. The Construction Consensus Procurement Improvement Act of 2021 (Pub. L. 117-28, July 26, 2021)
strengthened the ban. It prohibits reverse auctions for complex, specialized, or substantial design and
construction services above the Simplified Acquisition Threshold (SAT). The SAT was $250,000 at enactment and
increased to $350,000 effective October 1, 2025 (FAC 2025-06, 90 FR 41872). The prohibition tracks the current
SAT. Sponsors: Comer/Khanna (House); Sen. Portman (R-OH) / Sen. Hirono (D-HI) (Senate).

Covered Services. The prohibition applies to: site planning and design; architectural and engineering (A&E)
services (40 U.S.C. §1102); interior design; substantial construction work for facility, infrastructure, and
environmental restoration projects; and construction or substantial alteration of public buildings or public works.
2024 FAR Final Rule — FAR Subpart 17.8 (Eff. Aug. 29, 2024). 89 FR 61327; FAC 2024-06; FAR Case 2015-
038. The first-ever governmentwide FAR rule on reverse auctions. Prohibits reverse auctions for all design-build
construction contracts (FAR 17.803(a)) and for Brooks Act A&E services (40 U.S.C. Chapter 11) regardless of
dollar value. Introduces mandatory clauses FAR 52.217-10, 52.217-11, and 52.217-12.

Pending Proposed Rule — FAR Case 2023-003. Published 89 FR 70157 (Aug. 29, 2024). Would codify the
statutory prohibition at FAR 36.103 and establish the regulatory definition of covered services. Comments closed
October 28, 2024. Final rule not yet issued as of March 2026. The statutory prohibition under Pub. L. 117-28 is
already in effect and enforceable.

lll. Key Takeaways

* Interest is automatic. No claim needed. Track invoice submission and acceptance dates and assert
rights proactively after shutdowns or continuing resolutions.

» Push back on illegal reverse auctions. If you receive a reverse auction solicitation for covered
construction work above $350,000, raise Pub. L. 117-28 directly with the contracting officer.

+ A&E services are doubly protected. Both the 2021 statute and the 2024 FAR final rule prohibit reverse
auctions for Brooks Act A&E services at any dollar value.

+ Enforce accelerated pay rights. Small business subcontractors are entitled to payment within 15 days,
without fees, under FAR 52.232-40.

* FAR Case 2023-003 remains pending. The statutory ban is already enforceable. The final rule will
formalize the regulatory definition and contracting officer compliance obligations.

This memorandum is for informational purposes only and does not constitute legal advice. Consult qualified legal counsel for contract-specific
guidance.



